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Kindred: Assignment ofNOTES
Accounts Receivable–The Security Interest Obtained
under the 'Retail installment contract,' or other legal process,
institute an action in a court of equity to foreclose under the
contract and in that event be entitled to all equitable remedies
now existing for the foreclosure of liens."
The act further provides that any waiver of these provisions shall
be unenforceable-1 and that any willful or intentional violation shall
be punishable as a misdemeanor. 52 There can be little doubt, then,
that this act forecloses the possibility of an unconscionable forfeiture
by a vigilant purchaser of a motor vehicle under a conditional sales
transaction.
CONCLUSION

As previously noted, it does not appear that the Florida Supreme
Court has ever been called upon to rule against the enforcement
of an express forfeiture clause in a conditional sales contract. However, in view of the increasing recognition of and protection afforded
to the vendee's equitable interest in personal property sold under a
conditional sales contract by Florida's Legislature and courts, and in
light of the dicta of the Florida Supreme Court regarding forfeitures,
one is led to conclude that the Florida Court would, upon presentation
of facts constituting a substantial forfeiture, uphold equitable intervention, notwithstanding express forfeiture provisions in the contract.
JOHN

E. M. ELLIS

ASSIGNMENT OF ACCOUNTS RECEIVABLE THE SECURITY INTEREST OBTAINED IN FLORIDA
The financial demands of modern business have brought about the
rapid development and acceptance of the practice of assigning accounts receivable as security for loans. Although simple contract
rights or choses in action were not assignable at common law, they
are readily assignable today either by statute or in equity. An assign-2
ment of book accounts was recognized in Florida as early as 1883,
and such assignments have been regulated by statute since 1947.3
The statute 4 was the culmination of the demands of financial
51. FLA. STAT. §520.13 (1959).
52. FLA. STAT. §520.12 (1) (1959).
1.
2.
3.
4.

Richardson v. Holman, 160 Fla. 65. 33 So. 2d 641 (1948).
Sammis v. L'Engle, 19 Fla. 800 (1883).
Fla. Laws 1947, ch. 24297.
FLA. STAT. §§524.01-.06 (1959).
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institutions and businessmen for a practical means of securing loans
by assignment of accounts. The lending agency desired perfection
of its security interest without the burden of collecting each individual account, and the businessman wanted to assign his accounts
without the embarrassment of notice to the account debtor. Ample
justification for these modest requests is observable as this note
analyzes the protection offered by the statute.
THE MECHANICS OF THE STATUTE

To become "protected" the assignee5 must accept an assignment
8
for value7 from an assignor who has his main office within the state.
The right assigned must be free from regulation by any other state
statute or by any federal statute, 9 not secured by a chattel mortgage,
conditional sales contract or other lien,10 and not represented by a
judgment, a negotiable instrument, or a non-negotiable instrument
that so embodies the underlying obligation that its delivery would
constitute a pledge. 11
The assignee's interest under the assignment contract becomes
protected when he files a "notice of assignment" in the office of the
secretary of state.' 2 The notice is deemed to be filed when receiveda
and is effective for one year from the date of filing. The notice may
be extended for periods of one year- by filing either a notice of renewal " or an affidavit of continuance.-6 Cancellation of the notice can
be filed by the assignee at any timeY.1
All notices of assignment, renewals, and affidavits of continuance
are filed in an assignor's index.' 8 This offers a potential assignee an
opportunity to determine whether a prior protected assignment is
outstanding; it also imposes constructive notice on subsequent assignees.
5.

FrA. STAT.

§524.01 (8) (1959).

6.

FLA. STAT. §524.01 (4) (1959).
7. FLA. STAT. §524.01 (9) (1959).
8. FLA. STAT. §524.02 (1) (1959).
9. FLA. STAT. §524.01 (1) (b) (1959).
10. FLA. STAT. §524.01 (1) (c) (1959).
11. FLA. STAT. §524.01 (1)(d) (1959);

see M. M. Landy, Inc. v. Nicholas, 221
F.2d 923 (5th Cir. 1955) (statute held inapplicable to warrants of the United
States Government delivered as security).
12. FLA. STAT. §§524.02 (1),.04 (1) (a) (1959).
13. FLA. STAT. §524.02 (2) (1959).
14. FLA. STAT. §524.03 (1) (1959).
15. FLA. STAT. §524.03 (2) (1959).
16. FLA. STAT. §524.03 (3) (1959).
17. FLA. STAT. §524.02 (3) (1959).
18. FLA. STAT. §524.02 (2) (1959).
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THE RIGHTS OF A PROTECTED ASSIGNEE

The assignee's interest in the assigned accounts is inferior to all
judicial liens which existed at the time his interest became protected.1 9
The assignee will prevail over creditors of the assignor who attempt
to attach the accounts after the assignee has become protected. This
is important in the light of the uncertain position of the assignee at
common law, and it is the basis for allowing the assignor to continue
to collect the accounts.
In Sammis v. L'Enge 2o the equitable interest of the assignee of a
debt was held to be superior to the rights of a subsequent garnishing
creditor of the assignor. However, the United States Supreme Court,
in Benedict v. Ratner2 1 defeated the equitable interest of an assignee
who allowed his assignor to retain the account and collect and use the
proceeds. At common law the retention of possession of chattels after
they had been sold constituted a fraud on creditors because "ostensible
ownership" remained in the seller.22 The Court in Benedict v. Ratner
reworded the doctrine to apply to intangibles by saying that the rule
rested "not upon seeming ownership because of possession retained,
but upon a lack of ownership because of dominion reserved." 23 This
rule was later applied to defeat similar assignments merely because
the assignor exercised control over returned merchandise.2 4 The rule
of Benedict v. Ratner has been abrogated in Florida, and the assignor of accounts receivable may continue to collect and use the
proceeds as well as retain possession of the goods that gave rise to
the account. 2 In addition, any proceeds from the account paid to the
assignor or any creditor of the assignor after the assignment became
2
protected may be recovered by the assignee. 6
Assignee Versus Subsequent Assignees
As to double financing of accounts - assigning the same accounts
to more than one lender - three different common law rules developed. Under the English rule the assignee was not safe until he
gave notice of the assignment to the account-debtor, and a later good
faith assignee who was first to give such notice would prevail.2 7 The
19.

FLA. STAT. §524.04 (2) (a) (1959).

20.
21.
22.
23.
24.
25.
26.
27.

19 Fla. 800 (1883).
268 U.S. 353 (1925).
Twyne's Case, 3 Coke 80b, 76 Eng. Rep. 809 (K.B. 1601).
268 U.S. at 363.
Lee v. State Bank &Trust Co., 54 F.2d 518 (2d Cir. 1931).
FLA. STAT. §524.05 (1959)
FLA. STAT. §524.04 (3) (1959).
Dearie v. Hall, 3 Russ. 1, 38 Eng. Rep. 475 (Ch. 1828).
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American view is that the first assignee prevails, but he can be defeated by a second assignee who in good faith and for value obtains
a judgment, payment, novation, or a tangible token embodying the
debt. 28 In New York the first assignee can require a subsequent
assignee to pay over proceeds collected from the account-debtor
29
regardless of the good faith of the second assignee.
Under the Florida statute, if the assignor has executed more than
one assignment of the same accounts, the first assignee who files his
notice of assignment prevails regardless of the respective dates of
the assignment.30 The protected assignee may recover the proceeds
of an account from a junior assignee if they were paid subsequent to
the date that he became protected. 3 1 However, even a protected assignee takes subject to a prior assignment of which he had written
notice when he took his assignment;32 and he may also contract away
33
his priority.
Assignee Versus Account-Debtor
Assume that the assignee of a previously unencumbered account
receivable is fully protected by the statute. He extended a loan to
his assignor, who defaulted, and the assignee of the account seeks
payment from the account-debtor. The statute stipulates that the
rights of the assignee are established as of the time written notice of
the particular assignment is received by the account-debtor from or
on behalf of the assignee, the assignor, or any successor in interest of
34
the assignor.
Hence the rights of the assignee are subject to all good faith
transactions between the account-debtor and the assignor, his successors in interest, or other assignees prior to receipt by the accountdebtor of written notice of the assignment. The rationale is that the
assignor has retained possession of the account, and made collections
and adjustments; and the account-debtor seldom, if ever, was aware
that his account had been assigned. The assignee steps into the shoes
of his assignor, and all defenses and rights of set-off available to the
account-debtor are good against the assignee.35
28.

Salem Trust Co. v. Manufacturers Fin. Co., 264 U.S. 182 (1924); RPTATE-

MENT, CONTRACrs §173 (1932).

29. Superior Brassiere Co. v. Zimetbaum, 214 App. Div. 525, 212 N.Y. Supp.
473 (1st Dep't 1925).
30. FLA. STAT. §524 (2) (b) (1959).
31.

FLA. STAT. §524.04 (3) (1959).

32.
33.

FLA. STAT. §524.04 (2) (b) (1) (1959).
FLA. STAT. §524.04 (2) (b) (2) (1959).

34.

FLA. STAT. §524.06 (1959).

35. Ibid.
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PRESENT ASSIGNMENT OF FUTURE ACCOUNTS

It appears that the interest of a protected assignee of accounts receivable is fairly well defined by the statute and is much more secure
than it was at common law. However, accounts receivable financing
is commonly done on a revolving-credit basis and is very volatile.
New accounts are created daily as the old ones are being paid off by
the account-debtors. If new accounts do not replace the old accounts
the assignee's security is diminished. Is it necessary to execute a new
assignment daily in order to perfect the assignee's interest in newly
acquired accounts?
To prevent the necessity of a daily assignment of accounts the
assignee usually inserts in the original loan agreement a stipulation
similar to an after-acquired property clause in a mortage. Such a provision takes the form of either a present assignment of future rights
or a promise to assign in the future. 36 In either case it creates an
equitable lien that can be enforced by specific performance in equity.3 7
However, this equitable interest could be defeated by a subsequent
good faith assignee or avoided as a preference by the assignor's trustee in bankruptcy after the Chandler Act of 1938.38
The section of the Bankruptcy Act defining a preference 39 led to
the enactment of chapter 524 of the Florida Statutes in order to
"perfect" assignments of accounts receivable against the assignor's
trustee in bankruptcy.40 But, in its original form, the statute did not
protect an equitable lien on after-acquired accounts. Prior to 1957
the statute required the execution of (1) a written assignment signed
by the assignor, and (2) a notice of assignment. The coexistence of
these two documents, regardless of the order of execution, provided
protection for the assignee.4'1 However, an "account" or "account receivable" was defined as "an existing or future right to the payment
of money.., under an existing contract .
4..."42
A present assignment
of future accounts was effectively precluded, since the subject matter of
the assignment had to be in existence.
Fortunately, this section was amended by the 1957 Legislature.43
It now defines an account receivable as "an existing or future right to
the payment of money . . . under an existing contract, or under a
36.
37.
A.L.R.
88.

See Annots., 101 A.L.R. 81 (1936), 32 A.L.R. 950 (1924).
Union Trust Co. v. Bulkeley, 150 Fed. 510 (6th Cir. 1907); see Annots., 72
850 (1931), 1918A L.R.A. 126.
Bankruptcy Act of 1938, ch. 575, §60, 52 Stat. 869.

39.
40.
41.
42.

11 U.S.C. §96 (1958).
M. M. Landy, Inc. v. Nicholas, 221 F.2d 923 (5th Cir. 1955).
Fla. Laws 1947, ch. 24297, §1.
Ibid.

43.

Fla. Laws 1957, ch. 57-22, §1.
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